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Re: Interim Study Topic Charge #1 - Review current state and federal laws and regulations and make recommendations to encourage additional energy production in Texas. Focus on the impact energy production has on our state's economy.
Chairman Keffer, Committee members,

I appreciate the committee’s invitation to speak today. My name is Richard Liroff. I am Executive Director of the Investor Environmental Health Network—IEHN. IEHN is a group of investors managing about $35 billion in assets that encourages companies to reduce the volume and toxicity of chemicals in their products and supply chains. We believe there’s a strong business case for doing so, and this will benefit public health and the environment.

I am responding to the committee’s interest, related to charge #1, in the role of voluntary risk management disclosure guidelines to complement federal and state regulations.
Before I begin my prepared remarks, I want to commend Chairman Keffer, this committee, and the Texas legislature for enactment last year of landmark legislation on disclosure of chemicals used in hydraulic fracturing. This was an important step forward for Texas, sent a strong message to the rest of the country, and several states have followed in your footsteps.

Earlier this year, the University of Texas’s Energy Research Institute published its report, “Fact Based Regulation for Environmental Protection in Shale Gas Development”. The report reviewed regulations in 16 states and concluded that “regulatory gaps remain in many states, including the areas of well casing and cementing, water withdrawal and usage, and waste storage and disposal.”  

What this conclusion means, in practice, is in many locations it is up to companies themselves to do the right thing—to go beyond regulatory requirements to make sure that their operations do not impose the kinds of environmental and social costs on communities that will prompt the companies to lose their social license to operate. 

Moratoria and bans at the community, state, and national level reflect companies’ loss of a social license to operate. We’ve seen this in the US and around the globe.
The International Energy Agency’s May 2012 “Golden Rules” report on the golden age for gas, spoke directly to these points.

“[Applying the] Golden Rules can bring a level of environmental performance and public acceptance that can maintain or earn the industry a “social license to operate” within a given jurisdiction …paving the way [towards] making the golden age of gas a reality.”  

“Full transparency, measuring and monitoring of environmental impacts and engagement with local communities are critical to addressing public concerns.” 
“Operators need to explain openly and honestly their production practices, the environmental, safety, and health risks and how they are addressed.”

Investors make decisions based on assessments of risks and rewards. Data on hard financial indicators are relatively easy to gather, but data on companies’ processes for managing environmental and social risks pose a greater challenge. To better address investor concerns, it is necessary for companies to provide investors with assurance that all along the corporate chain of command, managers are reducing business risks by addressing operational hazards. And that they are assessing and capturing the genuine, measurable business rewards flowing from environmental management practices that have the potential to lower costs, increase profits, and enhance community acceptance.
Investors require relevant, reliable, and comparable information about companies’ operations to make investment judgments based on a robust assessment of companies’ environmental, social, and governance policies, practices, and performance.

Since mid-2009, investors have been seeking increased disclosure by companies of the environmental and social risks associated with natural gas operations in shale formations and the policies and procedures they are adopting to reduce or eliminate these risks. Risks are associated with the broad life cycle of shale gas operations, not just with hydraulic fracturing as technically defined. Fracturing and horizontal drilling together make substantial recovery of gas from shales economically possible and have brought drilling and production to localities on a scale previously not experienced. These technologies have also helped expand production of petroleum from shales.
The Securities and Exchange Commission’s Division of Corporate Finance followed up investor inquiries with questions of its own. It sent letters to companies in 2011 asking about efforts to minimize water use and waste, use of BMPs for drilling, casing, and cementing, and the impact of chemical additives.

In November 2011, the US Secretary of Energy’s shale gas production advisory panel issued a set of recommendations on reducing the environmental impact and assuring the safety of shale gas operations and stated:
“The Subcommittee urges leading companies to adopt a more visible commitment to using quantitative measures as a means of achieving best practice and demonstrating to the public that there is continuous improvement in reducing the environmental impact of shale gas production.”

In the spirit of this recommendation, and to assist companies in their reporting and to promote greater consistency and comparability among company reports, in December 2011, IEHN and the Interfaith Center on Corporate Responsibility published Extracting the Facts: An Investor Guide to Disclosing Risks from Hydraulic Fracturing Operations. The guide evolved from discussions with roughly two dozen companies over the preceding two years.

The guide addresses the life cycle of shale gas operations, not just hydraulic fracturing as technically defined. There’s a broad professional consensus that the largest risks are from poor well construction and surface spills. There’s also concern about air emissions.

The guide offers 12 core management goals. These are:

· Manage risks transparently and at Board level

· Reduce surface footprint

· Assure well integrity

· Reduce and disclose all toxic chemicals

· Protect water quality by rigorous monitoring

· Minimize fresh water use

· Prevent contamination from waste water

· Minimize and disclose air emissions

· Prevent contamination from solid waste and sludge residuals

· Assure best in class contractor performance

· Secure community consent

· Disclose fines, penalties and litigation
Many of the environmental risks can be lowered by implementing best practices, though community consultations and consent and cumulative impacts remain a challenge.

Extracting the Facts suggests practices to implement the 12 goals, and indicators for reporting progress. It incorporates examples of practices from 17 different companies. In so doing, it is encouraging a “race to the top”, calling on companies to match their peers in implementing best practices. Some practices are immediately implementable and others are more aspirational. 

The guide also addresses a central concern that invariably arises in discussions of best practices—that a “one size fits all” best practice may, in fact, not be best in all situations and might even create perverse incentives. To address this sticking point, the guide adopts the approach of “comply or explain”. That approach provides companies with an off-ramp for not using best practices in all cases.

The guide addresses such core issues as well construction and waste management, some of the very same areas where the UT study indicated that state regulations are uneven.

Thus far we’ve gotten positive corporate response, perhaps in part because these guidelines are voluntary, not regulatory. Quite a few of the companies we’ve spoken with are benchmarking their policies and practices against our guidelines. We’ve drawn positive responses to the guidelines from companies who value the guidelines’ contribution to public discussions or who note the guidelines’ substantial alignment with the companies’ own guidelines.
Four companies—apache, Southwestern Energy, Talisman, and BG Group have given us permission to mention them as supporting the guidelines in this fashion.

Here’s a quote from Southwestern Energy:

“By identifying what the real issues are with regard to hydraulic fracturing operations, as well as what can be done to address them, Extracting the Facts elevates the discourse on this topic in a way that is beneficial to industry, investors, advocacy groups and the public at large”
And here’s a quote from Apache:
“Too often, groups needlessly oppose each other simply because no one has taken the time to define the issues with sufficient clarity to allow the parties to discover where they have common ground or how to proceed where they don’t. …Extracting the Facts…in contrast, helps companies that are searching for clearer guidance on what active investors are seeking.”
Environmental groups have also responded positively though, not surprisingly, they recognize the guidelines are voluntary and advocate strong regulation. Amy Mall, a senior Natural Resources Defense Council staff member who blogs on fracking has written:

“These guidelines…are a smart move for investors. We hope investors will use them, and that companies respond, but it's important to keep in mind that the guidelines are only voluntary and are not a substitute for strong regulations that apply to all oil and gas companies.”
And Scott Anderson, senior energy advisor at Environmental Defense Fund, who you’ll be hearing from later, has said: 
“As important as it is to have strong rules that are vigorously enforced, the fact is that we will not be able to get gas right unless the industry itself organizes for improved practices. These investors and the companies they are working with are on the right track.” 
Individual companies are recognizing the value of offering investors and the public concise statements of their principles and practices and are stating that they will be reporting their progress in implementing them. These statements include:
· SHELL “Onshore Tight/Shale Oil & Gas Operating Principles”

· BG GROUP “Public Position on Unconventional Gas”

· TALISMAN “Shale Operating Principles”
· APPALACHIAN SHALE RECOMMENDED PRACTICES GROUP “Recommended Standards and Practices for Exploration and Production of Natural Gas and Oil from Appalachian Shales”
In closing I’d like to share with you some thoughts from George Mitchell of Mitchell Energy, who’s so closely identified with the birth of the horizontal drilling and fracturing boom. Mr. Mitchell has commented that industry “has the duty to fracture responsibly”. But he’s also acknowledged that “There is no question that accidents have occurred and mistakes have been made during the rush to develop.”
Broader adoption by energy companies of clear commitments to specific goals and practices, together with a commitment to report on how well they’re doing, would be an appropriate way of acknowledging their duty to frack responsibly and to demonstrate that they’re fulfilling their duty.

Thank you once again for your invitation to speak today. I welcome your questions.
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